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Interpreting the Legislation – Right to Information Act 2009 
/ Information Privacy Act 2009  

 

 

 

 

 

 

1.0 Overview  

The Right to Information Act 20091 (Qld) (RTI Act) gives people the right 
to access documents in the possession or control of Queensland 
government agencies2. This right of access is subject to some 
limitations. These limitations include information which is exempt from 
release under schedule 3 of the RTI Act. 

2.0 Information that would found an action for breach of confidence 

Schedule 3, section 8 of the RTI Act provides that information will be 
exempt from release if its disclosure would found an action for breach of 
confidence.  

The Basic Guide to Confidentiality 3 will help decision makers determine 
if confidentiality is relevant to an application before considering the 
exemption provision in detail. Decision makers may also find What is 
confidentiality? An introduction for applicants and third parties4 helpful 
when communicating with applicants. Key decisions can be found in the 
Annotated legislation.5 

 
1 And the Information Privacy Act 2009 (Qld).  
2 And Ministers. References in this guideline to an agency include a Minister.  
3 https://www.oic.qld.gov.au/guidelines/for-government/access-and-amendment/decision-making/basic-guide-to-

confidentiality 
4https://www.oic.qld.gov.au/guidelines/for-community-members/information-sheets-access-and-

amendment/what-is-confidentiality 
5 https://www.oic.qld.gov.au/annotated-legislation/rti/schedule-3/8-information-disclosure-of-which-would-found-

action-for-breach-of-confidence/section-81/key-published-decisions-applying-schedule-3,-section-81-rti-act 
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2.1 An action for breach of confidence? 

An action for breach of confidence can be an action for: 

• an equitable breach of confidence; or  
• a breach of a contractual obligation of confidence.6 

 
3.0 Preliminary considerations 

When considering whether the breach of confidence exemption applies, 
it is useful to consider the following preliminary questions: 

1. Does the deliberative process exception apply? 
2. Who is the hypothetical plaintiff? 
3. Is this a breach of an equitable or a contractual obligation of 

confidence? 
3.1 Exception - Deliberative process information 

There is an exception to the breach of confidence exemption. Schedule 
3, section 8(2) states that deliberative process information is not exempt 
information unless it consists of information communicated by an entity 
other than the State, an agency, or a person in the capacity of:  

• a Minister 
• a member of the staff, or a consultant to, a Minister; or 
• an officer of an agency.  

 
3.1.1 What is deliberative process information? 

Deliberative process information is information disclosing—  

• an opinion, advice or recommendation that has been obtained, 
prepared or recorded; or 

• a consultation or deliberation that has taken place   
 

—in the course of, or for the purposes of, the deliberative processes 
involved in the functions of government.7 

Deliberative process refers to the processes of evaluating relevant 
evidence, expert opinion, and arguments about the merits of competing 
opinions for the purpose of making a decision related to the performance 
of the agency’s functions.  It includes contributions to the formulation of 
policy, as well as the making of decisions under statutory powers. 

 
 

6 Ramsay Health Care Ltd v Information Commissioner & Anor [2019] QCATA 66 (Ramsay) at paragraph 66. 
7 Schedule 3, section 8(3) of the RTI Act. 
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For more information on deliberative process refer to the Deliberative 
Process guideline.   

3.2 Who is the hypothetical plaintiff? 

The breach of confidence exemption needs to be applied by considering 
a hypothetical legal action in which there is a clearly identifiable plaintiff 
who can bring an action to enforce an equitable or contractual obligation 
of confidence.8 In practice, this means it is important to consider the 
source of the relevant information.   

For an equitable obligation of confidence, it will generally arise only 
where information has been communicated from a third party (who is the 
hypothetical plaintiff) to an agency or Minister.  It will not ordinarily be 
relevant to internal departmental communications or to information 
communicated from the agency (or Minister) that has received the 
access application to a third party (except where it is comprised of a re-
communication of confidential information).  

To be subject to a contractual obligation of confidence, the relevant 
information must fall within the scope of the agreement. Like an 
equitable obligation, purely internal communications will generally not 
be included, except where they re-communicate confidential material. 
Depending on the circumstances, it may be relevant that information 
was communicated by the agency or Minister to the third party.   

3.3  Is this a breach of an equitable or a contractual obligation of 
confidence? 

The breach of confidence exemption can relate to an action in equity for 
breach of confidence or an action for breach of contractual 
confidentiality.9  

It will be important to identify which applies to the information in question, 
as each requires different criteria to establish. Where a breach of 
contractual confidentiality cannot be established, it may be necessary to 
consider if a breach of equitable confidentiality can be established.  

4.0 Equitable breach of confidence  

Information is conveyed in confidence when one party (the confider) 
imparts the information to another (the confidant), on the express or 

 
8 See B and BNRHA at [44], a decision dealing with breach of confidence under the repealed Freedom of 

Information Act 1992 (Qld) (FOI Act).  An analysis of the ‘hypothetical plaintiff’ was more recently provided in 
Glass Media Pty Ltd and Department of the Premier and Cabinet; Screen Queensland Pty Ltd (Third Party); 
The Walt Disney Company (Australia) Pty Ltd (Fourth Party) [2016] QICmr 30 (18 August 2016) at [37]. 

9 Ramsay at [66] 

https://www.oic.qld.gov.au/guidelines/for-government/access-and-amendment/decision-making/exempt-information-provisions/deliberative-process/
https://www.oic.qld.gov.au/guidelines/for-government/access-and-amendment/decision-making/exempt-information-provisions/deliberative-process/
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implied understanding that the information has been provided for a 
restricted purpose.10 

The confidant has an obligation to keep the information confidential and 
a failure to do so is referred to as 'breach of confidence'. The Courts will 
restrain a confidant or hold them accountable for any breach of 
confidence.11  

In order to found an action for a breach of equitable confidence, the 
information must satisfy four elements and, in some circumstances, a 
fifth:12   

1. The information in question must be identified with specificity  
2. It must have the necessary quality of confidence  
3. It must have been received in circumstances importing an 

obligation of confidence; and  
4. There must be an actual or threatened misuse of the information.  

The fifth element of detriment 
 
There will generally be a fifth element where the entity claiming 
to be owed the confidence is another government body:  

 
• Disclosure must cause detriment to the plaintiff.  
 
It is unlikely to apply in other circumstances. 

 
These elements are cumulative; if any of them cannot be satisfied, the 
information cannot be subject to an equitable obligation of 
confidentiality.  
 

4.1 The cumulative elements explained 

4.1.1 First element: Specifically identifiable information 
The first element is that the specific information claimed to be 
confidential must be specifically identifiable as secret, rather than 
generally known or available.13 If it cannot be identified, then there can 

 
10 Dal Pont and Chalmers, Equity and Trusts in Australia 4th ed 
11 ibid 
12 Ramsay at paragraph 94, adopting previous formulations in Optus Networks Pty Ltd v Telstra Corporation Ltd  

(2010) 265 ALR 281 and Smith Kline & French Laboratories (Aust) Ltd v Secretary, Department of Community 
Services & Health (1990) 22 FCR 73 .  

13 TSO08G and Department of Health (Unreported, Queensland Information Commissioner, 13 December 2011) 
(TSO08G) at paragraph 18, adopting the reasoning of B and Brisbane North Regional Health Authority (1994) 
1 QAR 279 (B and BNRHA) at paragraphs 60-63. 
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be no obligation, or threatened breach, of confidence.14 The more 
general the information, the harder it will be to show that it was imparted 
or received in confidential circumstances.15 

An identifiable use of the specific confidential information—or 
circumstances from which a potential use of the information can be 
inferred—must also be identified.16 For agencies, this will generally be 
the documents or information claimed to be confidential, and release 
under the RTI or IP Act respectively.  

When making their decision, decision makers must identify the specific 
information within documents that they consider is confidential. 

4.1.2 Second element: Necessary quality of confidence 
The second element is that the information must have the necessary 
quality of confidence. Marking a document “Secret” or “Confidential” 
does not automatically give it the required quality of confidence. 
Decision makers must consider the content and substance of the 
information.17   

To satisfy this requirement it must be shown that the ‘circumstances are 
of sufficient gravity’18 to warrant equitable protection:  

... the principle of confidentiality only applies to information to the 
extent that it is confidential. In particular, once it has entered what 
is usually called the public domain (which means no more than 
that the information in question is so generally accessible that, in 
all the circumstances, it cannot be regarded as confidential) then, 
as a general rule, the principle of confidentiality can have no 
application to it. ...  

 
The second limiting principle is that the duty of confidence applies 
neither to useless information, nor to trivia.19 

 
For information to have this quality of confidence it must not be common 
knowledge or be in the public domain,20 or be mere 'trivial tittle-tattle'21.  

 
14 O’Brien v Komesaroff (1982) 150 CLR 310 per Mason J at pages 326-328; Moorgate Tobacco Co Ltd v Phillip 

Morris Ltd (No 2) (1984) 156 CLR 414 per Deane J at 438; Corrs Pavey Whiting & Byrne v Collector of Customs 
(Vic) (1987) 74 ALR 428 at 437. 

15 B and BNRHA at paragraph 60, adopting Independent Management Resources Pty Ltd v Brown (1986) 9 IPR 
1. 

16 Pioneer Concrete Services Ltd v Galli (1985) 4 IPR 227 at 228. 
17 B and BNRHA at paragraph 71. 
18 Coco v A N Clark (Engineers) Ltd [1969] RPC 41, at 48 (Megarry J), as cited in B and BNRHA, at [68].   
19 Attorney-General v Guardian Newspapers (No. 2) [1990] 1 AC 109 at p.282, per Lord Goff, as cited in B and 

BNRHA, at [67].   
20 Johns v Australian Securities Commission (1993) 178 CLR 408 per Gaudron J at 460-461. 
21 Coco v A.N. Clark (Engineers) Ltd, [1969] RPC, at p.48. 
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The fact that information is simple will not prevent it from being 
confidential,22 although being obvious or commonly known will.23 If 
information is partly common knowledge, it must also consist of some 
independent thought or be the product of some commercial twist to be 
confidential.24  

Information may also have the necessary quality of confidence if it is 
possessed of sufficient ‘intrinsic importance’25 to attract the operation of 
an obligation of conscience binding the receiver not to disclose it.  If 
information does not possess the necessary quality of confidence, it 
cannot form the basis of an equitable obligation of confidence.  

The following types of information have been identified as not having 
the necessary quality of confidence: 

• generally available information in the public domain 
• common knowledge 
• useless or trivial information26 
• evidence of a crime, civil wrong or serious misdeed of public 

importance27; and 
• information which has previously been disclosed to the 

applicant28. 
 

 
Note  
Decision makers need to consider whether parts of the document are 
already common knowledge or generally known, for example because the 
information has been mentioned in a media statement or in other publicly 
available information. The relevant business units or areas within the 
agency may be able to advise on this. 
 

4.1.3 Third element: Received in circumstances importing an obligation 
of confidence 
The third element is that the information must have been received in 
circumstances that import an obligation of confidence. Generally, an 
obligation of confidence is imposed at the time the information is 

 
22 Fractionated Cane Technology Ltd v Ruiz-avila [1988] 1 Qd R 51 at 62-63. 
23 Independent Management Resources Pty Ltd v Brown [1987] VR 605. 
24 Linda Chih Ling Koo and Another v Lam Tai Hing (1992) 23 IPR 607 at 627. 
25 Del Casale v Artedomus (Aust) Pty Ltd [2007] NSWCA 172 (18 July 2007), at [133].   
26 TSO08G at paragraph 20. 
27 TSO08G at paragraph 21, adopting the reasoning in B and BNRHA at paragraphs 121-131 and following the 

comments of Gummow J in Corrs Pavey Whiting & Byrne v Collector of Customs (Vic) (1987) 14 FCR 434. 
28 Shaw and the University of Queensland (1995) 3 QAR 107 at paragraph 16-25; Kupr and Department of Primary 

Industries (1999) 5 QAR 140 at paragraph 24-25 and 42, decisions made under the repealed FOI Act.  
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imparted29 and it can be imposed expressly or by implication,30 based 
on the circumstances.  
The existence and scope of any obligation of confidence will be 
determined both by what the entity receiving the information knew and 
what they ought to have known in the circumstances.31 For example, 
even when there is no express mention of confidentiality (or otherwise), 
certain kinds of discussions can be ones which are generally assumed 
by the participants will be treated as confidential.32 
Decision makers will need to consider the circumstances surrounding 
the supply of the information to determine whether those circumstances 
as a whole imparted an obligation of confidence.33   

Relevant circumstances could include:  
• whether the information was provided for free or in exchange for 

payment  
• whether there exists and is any past relationship or practices that 

could lead to an understanding that provided information would 
be treated confidentially 

• whether the provider of the information has any demonstrable 
interest in the information or the purpose to which it will be put 

• the nature and sensitivity of the information and the relationship 
between the parties 

• any warnings or promises that were given or requested about 
confidentiality 34 

• any service or other agreements;35 and 
• any relevant statutory frameworks36.  

 
The key to determining whether this requirement is satisfied ‘lies in 
determining what conscionable conduct requires of an agency in its 
treatment of information claimed to have been communicated in 
confidence’.37  
 
In B and BNRHA,38 the Information Commissioner stated that this 
requirement must be considered on the basis of an evaluation of the 
whole of the relevant circumstances in which the information was 

 
29 Coco v AN Clark (Engineers) Ltd [1968] FSR 415 per Megarry J at 419. 
30 Attorney-General (UK) v Heinemann Publishers Australia Pty Ltd [No 2] (1987) 10 NSWLR 86 per McHugh J 

at 189-190. 
31 Mainbridge Industries Pty Ltd v Whitewood (1984) 73 FLR 117; Fractionated Cane Technology Ltd v Ruiz-

Avuka [1988] 1 Qd R 51 at 62. 
32 Interfirm Comparison (Australia) Pty Ltd v Law Society of New South Wales [1975] 2 NSWLR 104. 
33 Ramsay. 
34 Points 1-5 above: Attorney-General (UK) v Heinemann Publishers Pty Ltd (1987) 10 NSWLR 86; Ramsay. 
35 Ramsay 
36 Ramsay 
37 Pearce and Qld Rural Adjustment Authority; Various Landholders (Third Parties) (1999) 5 QAR 242 at [84].   
38 B and BNRHA at [84]; Ramsay at paragraphs [79], [84]; Adani Mining Pty Ltd v Office of the Information 

Commissioner & Ors [2020] QCATA 52 at paragraphs [10] – [11] and [44] – [45]At [84].   
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imparted to the agency claiming to be bound. The relevant 
circumstances will include (but are not limited to) the nature of the 
relationship between the parties, the nature and sensitivity of the 
information, and circumstances relating to its communication.39  
 
The courts have varied the extent and nature of the obligation depending 
on whether the information is personal, commercial, or government 
information. For example, the obligation not to disclose personal 
information is generally more extensive than the obligations attaching to 
trade secrets, which are different again from those attaching to 
government information.40 
 
In relation to government information, Daubney J in Ramsay found that:   

…In the case of information produced to and held by a 
government agency, it can be accepted that the public interest in 
having access to the particular information is one of the factors to 
be considered when ascertaining whether or not that information 
is held under an obligation of confidence. Indeed, it may be a 
factor to which considerable weight attaches. But it is not the sole 
determining factor. It needs to be weighed in the mix of all the 
relevant circumstances under which the information was imparted 
to ascertain whether the information is held subject to an equitable 
obligation of confidence.41   

4.1.4 Fourth element: Actual or threatened misuse of the information 
The fourth element is that there is an actual or threatened misuse of the 
information. A confidant's disclosure of confidential information 
inconsistent with the purpose for which it was received will be a breach 
of confidence.42  

The same can be true for a third party who is given confidential 
information. If the third party knows it is confidential and still uses or 
discloses it in a way inconsistent with its confidentiality, they can be 
liable for a breach of confidence.43  This means if an agency receives 
information from someone other than the original confider that it knows 
is subject to an obligation of confidence it may need to treat it as 
confidential. 

 
39 Of the kind referred to by a Full Court of the Federal Court of Australia in Smith Kline and French Laboratories 

(Aust) Limited & Ors v Secretary, Department of Community Services and Health (1991) 28 FCR 291 at pp 302-
3: see B and BNRHA at [82], [84] and Ramsay at [78] – [79]. 

40 Coulthard v South Australia (1995) 63 SASR 531 at page 549-550. 
41 Ramsay at [82] 
42 Seager v Copydex Ltd [1967] 1 WLR 923. 
43 Foster v Mountford and Ridby Pty Ltd (1976) 14 ALR 71, 75; G v Day [1982] 1 NSWLR 24 at page 24; Wheatley 
v Bell [1982] 2 NSWLR 544 at 550. 
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The decision maker will need to determine if release under the RTI Act 
would be inconsistent with the purpose for which it was received.44 This 
will depend upon the scope of the obligation of confidence.  

An obligation of confidence can be waived by express or implied consent 
of the confider.45 Agencies may need to consider contacting the confider 
to determine whether they would object to disclosure of the information. 
This is particularly the case where the information’s age or character 
would indicate it may have “lost the sensitivity or value to the confider 
which made it worthy of protection as confidential information in the first 
place”.46   

4.1.5 Fifth element  – government entity confiders: detriment 
The reasoning in Ramsay raises doubt as to whether a fifth element of 
detriment applies to non-government entities. However, where the party 
claiming to be owed the obligation of confidentiality is a government 
entity, then the general approach is that the criteria of detriment must be 
satisfied in order to establish that the information is subject to an 
equitable obligation of confidentiality. 

5.0 Contractual breach of confidence 

An action for breach of contractual confidentiality requires that there is 
contract in place. A contract is a specific type of legally binding 
agreement, and does not include other kinds of agreements, such as 
Memorandums of Understanding or deeds.  

If the agreement is not a contract or the confidentiality clause is not 
legally binding—for example, if the parties are still negotiating or the 
clause has expired—there can generally be no breach of contractual 
confidence.47  

It is also necessary to consider if there has been an exchange of 
consideration between the parties in relation to the contract. In the 
absence of some form of consideration, then a confidentiality clause will 
not be capable of supporting an obligation of confidence.48  

5.1 The confidentiality clause 

The contractual obligation of confidence will generally arise from the 
terms of a confidentiality clause contained in a written agreement. 
Decision makers will need to consider the information and the relevant 
confidentiality clause to determine if the clause applies, as some 

 
44 Seager v Copydex Ltd [1967] 1 WLR 923. 
45 B and BNRHA at paragraph 105. 
46 B and BNRHA at paragraph 106.   
47  B and BNRHA at paragraph 45. 
48 Palmer and Townsville City Council [2019] QICmr 43 (3 October 2019) (Palmer), referring to B and BNHRA. 
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confidentiality clauses may be limited by subject matter, author, date, or 
other factors.  

In B and BNRHA the Commissioner said:   

An express contractual obligation of confidence ordinarily arises in 
circumstances where the parties to a disclosure of confidential 
information wish to define clearly their respective rights and 
obligations with respect to the use of the confidential information, 
thereby enabling the parties to anticipate their obligations with 
certainty.  

In some circumstances a contractual obligation of confidence can be 
implied between parties who do not have a subsisting contractual 
relationship.49 For example, where confidential information is provided 
to one party as part of seeking to enter a business arrangement, which 
is not successful, and the receiver later uses the information themself.50  

Some confidentiality clauses may also exclude RTI from the clause's 
application; if so, release under the RTI Act cannot found an action for 
breach of contractual confidence.   

5.2 The contract must be supported by consideration 

The agreement to keep information confidential must be supported by 
consideration. If there is no consideration, it cannot amount to a 
contractual obligation of confidence.51  

Consideration, put simply, is the 'price' of the contract. It does not have 
to be money or material goods.52 It can, for example, be an action to be 
carried out or a mutual promise,53 but it must not be something that 
predates the agreement.54  

5.3 The relevant information must fall within the scope of the 
confidentiality agreement 

The confidentiality agreement can apply to information specified in the 
agreement—which can include other contracts or non-contractual 
agreements—and/or to the terms of the contract itself, but these cannot 
pre-date the contract.  

 
49 B and BNRHA at [48]. 
50 Mechanical and General Inventions Company, Limited, and Lehwess Appellants; and Austin and the Austin at 

[37]  
51 B and BNRHA at [45] 
52 Dunlop Pneumatic Tyre Co Ltd v Selfridge and Co Ltd [1915] AC 847, 852   
53 ibid 
54 Roscorla v Thomas (1842) 3 QB 234 at [235]. 
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The specifics of the agreement need to be considered to determine if 
they cover the information being considered. It will also be necessary to 
consider any other relevant parts of the contract, to identify if anything 
renders the confidentiality agreement inoperable in the circumstances. 
For example, the confidentiality agreement may have ‘carve out’ 
provisions, ie exceptions to the confidentiality agreement. These will not 
render it inoperable except as is provided for in those clauses.55  

Carve outs may, for example, provide that the confidentiality provisions 
do not apply if an application is made under access legislation such as 
the RTI Act, or to information that has been made public, for example 
published by the parties on a website. The mere presence of carve outs 
does not undermine the operation of the agreement so that the parties 
can no longer be considered bound by an enforceable obligation of 
confidence.56 

The confidentiality agreement must still be in operation at the time the 
information is being considered. If it contains an expiry date which has 
passed, for example, the confidentiality agreement will no longer apply.  

5.4 Public interest considerations 

Adani Mining Pty Ltd v Office of the Information Commissioner & Ors,57 
found that no public interest considerations can be considered when 
applying schedule 3, section 8(1) of the RTI Act to contractual 
obligations of confidence imposed upon a government agency—apart 
from the possibility of disclosure arising from the nature of ‘responsible 
government’.58  

However, it may be a relevant consideration if there is evidence that 
demonstrates that: 

• the parties claimed, or attempted to create, an obligation of 
confidentiality in order to avoid the provisions of the RTI Act; 

• it was done to prevent disclosure of information which was not 
otherwise confidential; and  

• without those actions, the information would have been made 
publicly accessible.59  
 

These actions would constitute “an improper attempt to avoid public 
disclosure and to frustrate the public interest [set out in the RTI Act]”.60 
The person asserting that these actions occurred, however, must 

 
55 See for example Palmer and Townsville City Council [2019] QICmr 43 (3 October 2019) at [79] 
56 Park and Moreton Bay Regional Council & Ors [2020] QICmr 39 (23 July 2020) at [19] 
57 [2020] QCATA 52 (Adani Mining).   
58 As per the discussion by Finn J of the Federal Court in Hughes Aircraft Systems International v Airservices 

Australia (1997) 76 FCR 151.   
59BGC (Australia) Pty Ltd v Fremantle Port Authority [2003] WASCA 250 at [33]; (2003) 28 WAR 187 at 33 
60 Ibid 
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prove them; otherwise it should be assumed that the parties acted 
lawfully.61  

6.0 Disclaimer 

This guide is introductory only and deals with issues in a general way. It 
is not legal advice. Additional factors may be relevant in specific 
circumstances. For detailed guidance, legal advice should be sought. 

If you have any comments or suggestions on the content of this 
document, please submit them to feedback@oic.qld.gov.au. 

Published 30 November 2012 and Last Updated 25 November 2021 

Changes to legislation after the update date are not included in this document  

 

 
61 Ibid 
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