Interpreting the legislation – Information Privacy Act
2009

Key Privacy Concepts - disclosure
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Overview
The Key Privacy Concepts guidelines 1 explain important words and
phrases used in the Information Privacy Act 2009 (Qld) (IP Act).
They are intended to assist in the interpretation and application of the
privacy principles in the IP Act.

2.0

Disclosure as defined in the IP Act
Disclosure is defined in section 23(2) of the IP Act.
(2)

An entity (the first entity) discloses personal information
to another entity (the second entity) if—
(a)

(b)

(c)

the second entity does not know the personal
information, and is not in a position to be able to find
it out; and
the first entity gives the second entity the personal
information, or places it in a position to be able to find
it out; and
the first entity ceases to have control over the second
entity in relation to who will know the personal
information in the future.

1
The key concepts are based on and draw from the Key Concepts in the Victorian Privacy
Commissioner's Guidelines to the Information Privacy Principles, volume 2.
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3.0

The second entity does not know the personal information

3.1

Does not know
Section 23(2)(a) of the IP Act requires an agency to consider if the
second entity, the person to whom personal information is begin
given, knows the personal information.
The Macquarie dictionary relevantly defines know as:
• to be cognisant or aware of; to be acquainted with (a thing,
place, person, etc.), as by sight, experience, or report
• to be cognisant or aware, as of some fact, circumstances, or
occurrence; have information, as about something.
Therefore the second entity must not be aware of the
personal information in question. If an agency intends to supply
personal information to another entity on the grounds that the second
entity already knows it, the agency must have evidence before it
which is sufficient for it to rely on.
Example
An agency officer phones Individual A to give them some information
about their application for flood relief and they are not home. The
person who answers the phone, Person B, says that the officer can
tell them, because they “know all about it”. The officer has no
verifiable evidence that Person B does, in fact, know about the
matters and so should not give Person B the information to pass on.
A message to return the officer’s call is all that should be left.
If, however, the application was the joint application of Individual A
and Person B, then the officer could be satisfied that Person B knew
the personal information of Individual A, and so telling them would not
be a disclosure.

3.2

Is not in a position to be able to find it out
Section 23(2)(a) of the IP Act also requires an agency to consider if
the second entity is in a position to be able to find out the
personal information.
This requires more than the ability to ask the individual for the
information. There must be something in the relationship between the
second entity and the personal information, or the individual the
personal information is about, that would allow the second entity to
definitely be able to acquire it through other means than receiving it
from the first agency.
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Example
Agency A and Agency B lawfully have joint access to the same
database which contains personal information. Agency A’s computer
network is down and so they are temporarily unable to use their
access rights and there is an urgent need for information about
Person X. Agency B could search the database for that information
and provide it to Agency A without it being a disclosure, as Agency A
has the ability to find that information about, but their ability is
temporarily hindered.
Generally – except where providing a copy of the information the
second entity provided to the first entity – if the second entity knows
the information, or is in a position to acquire it through other means,
then the first entity should allow the second entity to use the
information they have, or to acquire it in another way.
4.0

The first entity gives the second entity the information
Section 23(2) of the IP Act provides that an agency (the first entity)
discloses information if it gives it to anyone else (the second entity) or
places the second entity in a position to find it out.
The first entity gives the second entity personal information when it
actively provides it to the second entity, whether deliberately or by
accident.
The first entity places the second entity in a position to be able to find
out personal information when it does nothing to prevent a second
entity from finding out the personal information. This will most often
happen by way of an omission, for example, by failing to properly
secure personal information.

5.0

The first entity ceases to control the personal information
The first entity ceases to have control over the second entity if it has
no legal means or method by which to compel the second entity to
deal with the personal information in a given way, for example:
• forbidding the second entity to use the information
• forbidding it to give it to any other entity
• requiring its return or destruction.
If the first entity has no power to control the second entity in relation to
the personal information, then it has no power to control who will
know the personal information.
For additional information and assistance please refer to the OIC’s
guidelines or contact the Enquiries Service on 07 3234 7373 or email
enquiries@oic.qld.gov.au.
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This guide is introductory only, and deals with issues in a general way.
It is not legal advice. Additional factors may be relevant in specific
circumstances. For detailed guidance, legal advice should be sought.

If you have any comments or suggestions on the content of this
document, please submit them to feedback@oic.qld.gov.au.
Published 30 June 2008 and Last Updated 19 July 2013
Changes to legislation after the update date are not included in this
document
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